
 

 

                           

 In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 168 of 2014 

 

U/S 379 I.P.C. 

 

State of Assam 

-Vs.- 

Sri Madan Das 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri. 

 
Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- J.K. Brahma 

Date of Evidence:  24-07-15, 20-11-15, 17-12-15, 23-12-15, 11-01-16, 

16-03-16 

Date of Argument:  29-03-16 

Date of Judgment:  08-04-16 

 

J U D G M E N T 

 

 Briefly the prosecution case is that the informant Sri Dharmeswar Deka, 

from the M/S Freight Carriers (India) Pvt. Ltd., Athgaonb(GHY) lodged the 

written Ejahar before OC, Orang police station, on 02-03-2014, stating inter-alia 

that on 26-02-2014 the truck bearing Regd. No. NL 05A-8171 was carrying 550 

cartons of IMFL from Spay Botters Pvt. Ltd., Azara to M/S Bitopan Chaliha 

Bonded Ware House, Dibrugarh with the help of M/S Freight Carriers (India) Pvt. 

Ltd. But at about 3-00 P.M. on 01-03-2014 the said vehicle met with an accident 

at No. 52 National High Way near Gelabil and many cartons of IMFL were 

missing from the vehicle and the driver and the handyman were also not found 

at the place of occurrence. So the informant prayed before police for taking 



 

 

necessary action. 

  After receiving the aforesaid Ejahar, the O/C of Orang Police Station 

registered a case bearing No.09/14 u/S 279/427/379 I.P.C. The police 

investigated the case. The Investigating officer seized the vehicle and the articles 

including the Driving License of the accused person. The vehicle was examined 

by the MVI.  And after completing the investigation the I.O. submitted the 

charge sheet against the accused person Madan Das U/S 379 I.P.C.  Hence the 

prosecution case. 

 Necessary processes were issued for causing appearance of the accused 

persons before the court. Accordingly the accused Madan Das was produced 

before the court. The copies of relevant documents were furnished to the 

accused. Then after perusing the relevant documents of case diary and case 

record and after hearing both the sides, the charge was framed u/S 379 I.P.C. 

Then the content of charge was read over and explained to the accused Madan 

Das to which the accused pleaded not guilty and claimed to be tried.  

During trial prosecution side examined as many as six Prosecution 

witnesses. PW3 and PW6 were cross examined by the defence. However other 

PWs were not cross examined as the defence declined to cross examine PW1, 

PW2, PW4 and PW5. Moreover one CW1 was examined and cross examined. The 

prosecution declined to examine any other witnesses on their behalf and prayed 

for closing the evidence of the prosecution witnesses. Accordingly the evidence 

of the prosecution side was closed. The examination of the accused u/s 313 of 

Cr.P.C. was recorded as per law and kept with the record. No defence witness 

was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

   POINT FOR DETERMINATION OF THE CASE : 

  

Whether on 26-02-2014, accused Madan Das committed the theft of IMFL 

cartons from the truck bearing Regd. No. NL 05A-8171 and thereby committed 

the offence punishable u/S 379  I.P.C?   

 

 



 

 

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 

  PW 1, Sri Gakul Medhi deposed before the court that on the day of 

occurrence one truck carrying foreign wine was stopped near his house and later 

on Police took away the vehicle.  

The cross examination of PW1 was declined by the defence. 

 

PW 2 Sri Lankeswar Baishya stated before the court that he does not 

know anything about the occurrence. Police did not record his statement.  

The cross examination of PW2 was declined by the defence. 

 

PW 3 Sri Dharmeswar Deka, the informant of the case stated before the 

court that he did not know the accused. The incident took place in 2014. One 

person namely Madan Das was the  driver of the vehicle [ truck]containing 

I.M.F.L. [ foreign liquor] [550 cartoons] and same was taken to M/S Bitupan 

Chaliha bonded warehouse at Dibrugarh. They run a transport company namely 

M/S Freight Carriers India Pvt. Lt. On 27/02/14 when they tried to got the 

information as to where the vehicle reached, he did not get any information as 

the mobile phone of Madan Das was off. On 28/02/14, they got the information 

from Orang police station that the vehicle was found inclined on the side of the 

road. On the same day he came to the place of the occurrence, and found the 

vehicle. But did not find the driver of the vehicle and about 300 cartons of IMFL 

were missing from the vehicle. Later on he lodged the FIR. He has exhibited the 

FIR as Ext. 1 and his signature as Ext. 1(1). 

  In cross-examination PW 3 admitted that he lodged the FIR on 01/03/14 

and did not mention the name of the driver of the said vehicle. He was not 

present at the time of the loading of the carton in the truck and did not know as 

to who loaded the cartons in the truck. The truck was hired from a broker.  He 

did not see Madan Das driving the vehicle on the day of the incident. He did not 

say to police about the name of the driver of the said vehicle. It is not a fact that 

Madan Das did not drive the vehicle on the day of the incident.   

    

PW4 Prafulla Chandra Nath  deposed that he does not know the informant 



 

 

as well as the accused. He does not know anything about the incident. Police did 

not interrogate him. 

The cross examination of PW4 was declined by the defence. 

 

PW5 Jogen Baishya  deposed that he does not know the informant as well 

as the accused. He does not know anything about the incident. Police did not 

interrogate him. 

The cross examination of PW5 was declined by the defence. 

 

PW6 Investigating Officer Aniram Boro deposed that on 01-03-2014 while 

he was working as ASI at Orang  police station, on that the day the O/C of the 

said Police station received the written ejahar from informant Dharmeswar Deka. 

Then one case was registered and he was asked to investigate the case. Then he 

immediately interrogated the informant. Then he went to the place of the 

occurrence and drew the sketch map, and seized the vehicle NL 05 A 8171 and 

took the statement of the witnesses found in the place of the occurrence. Then 

he informed the Excise Department. Then the personnel from the Excise 

Department came and seized foreign liquor   (  150 cartoons) found in the truck.  

The said truck was found in the inclined condition. He also got one Xerox copy of 

the driving license of the driver of the said vehicle as well as the photo of the 

driver of the said vehicle and the challans of the liquor and seized the aforesaid 

things.   Later on he arrested accused Madan Das @ Khadal. That the accused 

tried to flee from their custody when he was sent to Orang Hospital for his 

examination.  Later on the accused was forwarded to the court. Thereafter he 

handed over the case diary to the O/C Orang namely Reba Kanta Deka and later 

on SI Bipin Saikia submitted the charge sheet against the accused  U/s 

279/427/379 I.P.C. against accused Madan Das.  

During cross examination PW6 stated that the price of the liquor is not 

mentioned in the FIR. The quantity of the bottles of the liquor in the vehicle is 

not mentioned in the FIR.  The accused was arrested after six months of the 

incident.  He did not recover the stolen articles.  He did not arrest the helper of 

the accused in the vehicle. He  does  not know about the numbers of the persons 

in the vehicle. He arrested the accused on the basis of the challans, Xerox copy 



 

 

of the driving license and photo of the accused found in the vehicle. He did not 

recover the key of the vehicle from the possession of the accused.  he does  not 

know as to whether the accused drove the vehicle on the day of the incident or 

not.  

CW1 Nilajit Sarma deposed that he knows the informant and he does not 

know the accused personally. But he knows Madan Das by his name. The 

incident took place about on 26/02/2014. They hired one truck bearing no. NL 05 

A 8171 for the purpose taking wine from Spray Bottler to Bitopan Challiha at 

Dibrugarh. The truck contained 550 cartoons of Indian Made Foreign Liquor. 

Madan Das, was the driver of that truck. Till 27/02/2014, they could contact 

Madan Das over his mobile number. But since 28/02/304, they could not contact 

Madan Das as his mobile phone was found to be switch off.  On 01/03/2014, 

they  got a phone call from Orang police station, informed them that one truck 

was found and then they came to the police station on 01/03/2014. They found 

some of the cartoons were missing from the truck. They found 150 cartoons in 

the truck.  Madan Das took the custody of 550 cartoons on 26/02/204 by putting 

his signature on outgoing vehicle register and on the lorry challan. 

That they keep the Xerox copy of the driver of the truck who takes the 

custody of the articles in their truck after affixing the photo of the driver. 

During the cross examination CW1 stated that When the 550 cartoons 

were loaded in the truck he was not present. He had no personal knowledge 

about the person who loaded the cartoons in the truck. 

 

So it is found that the prosecution case is that on 26-02-2014 the truck 

bearing Regd. No. NL 05A-8171 was carrying 550 cartons of IMFL from Spay 

Botters Pvt. Ltd., Azara to M/S Bitopan Chaliha Bonded Ware House, Dibrugarh 

with the help of M/S Freight Carriers (India) Pvt. Ltd. But at about 3-00 P.M. on 

01-03-2014 the said vehicle met with an accident at No. 52 National High Way 

near Gelabil and many cartons of IMFL were missing from the vehicle and the 

driver and the handyman were also not found at the place of occurrence.  

It is found the after investigation police submitted charge sheet against 

accused Madan Das 379 IPC.  

So far as the evidence on record is concerned, the evidence of PW1, PW4 



 

 

and PW5 are of no value as they stated that they do not know anything about 

the incident. However it is found that PW1 is the witness to the fact that one 

truck was kept near his house. 

Now the question is whether accused Madan Das is guilty for the offence 

U/S 379 IPC. To this effect, one of the vital witness is PW3 who stated that one 

person namely Madan Das was the driver of the vehicle [truck]containing I.M.F.L. 

[ foreign liquor] [550 cartoons] and same was taken to M/S Bitupan Chaliha 

bonded warehouse at Dibrugarh. PW3 also stated that when on 27/02/14 they 

tried to get the information as to where the vehicle reached, he did not get any 

information as the mobile phone of Madan Das was off.  

In other to verify the said fact, one person namely Nilajit Sarmah was 

examined as Court witness who stated that one person namely Madan Das, was 

the driver of that truck and till 27/02/2014, they could contact Madan Das over 

his mobile number. CW1 also stated that since 28/02/304, they could not contact 

Madan Das as his mobile phone was found to be switch off.   

To this effect CW1 exhibited the lorry challan bearing No. B-17170  of M/S 

Freight Carriers (India) Private Limited and same is exhibited as Exhibit 6. On 

perusal of Exhibit 6, it is found that one person put his signature as “Sri Madan” 

above the place written as Lorry driver sign and same is exhibited as Exhibit 6(1). 

CW1 also stated that they keep a Xerox copy of the truck driver who takes the 

custody of the articles in the truck after affixing the photo of the driver. CW1 has 

also exhibited the Xerox copy of the license having the photo of Madan Das as 

Exhibit 7.  

I have considered the Xerox copy of the license having the original 

photograph of Madan Das as the original license is not available on the record. I 

have also considered the signature of Madan Das which is available on the Xerox 

copy of the license.   

Under the fact and circumstance of the instant case, there is no doubt as 

to the fact that one person namely Madan Das, on 26.02.2014,  took the custody 

of 550 cartons in the lorry No. NL 05 A – 8171 from M/S freight carriers (India) 

Private Limited. 

Now the question is whether the person namely Madan Das who put the 

signature in the challan bearing No. B-17170 of M/S freight carriers (India) 

Private Limited is the accused in the instant case.   



 

 

In order to verify the same, I have compared the signature of the accused 

Madan Das, available on the order sheet of the instant case and the signature of 

that person namely Madan Das who put his signature in the challan bearing No. 

B-17170 of M/S freight carriers (India) Private Limited as per provision of Section 

73 of Indian Evidence Act. After comparing the same, I am of the opinion that 

both signatures were put by one person.  

Under the facts and circumstances, there is no doubt that accused Madan 

Das took the custody of the 550 cartons form M/S freight carriers (India) Private 

Limited on 26.02.2014.  

I have also considered Exhibit 2 which is the seizure list as to the 150 

cartons of IMFL. This shows that on the date of incident police could seize 150 

cartons of IMFL from the Panjab body truck bearing Registration No. NL-05 A-

8171, whereas Exhibit 6 shows that Madan Das took the custody of 550 cartons 

of IMFL. So around 400 cartons of IMFL were missing from the truck from the 

day of the incident and being the custodian, the burden is on the accused to 

answer for the same as laid down u/s 106 of Indian Evidence Act 1872. The 

accused could not discharge his burden. 

  Under the facts and circumstances of the case it is found that the case of 

the prosecution as revealed from the FIR is remained supported by the 

prosecution witnesses so far as the offence as to the commission of the offence 

u/s 379 IPC is concerned by the accused. 

 

 

ORDER 

 

 

In view of the conclusion made above I hold  accused Madan Das is guilty 

of the offence u/s 379 IPC and accordingly accused Madan Das is convicted for 

the offence u/s 379 IPC. 

 Taking into consideration the fact of the case, the nature and gravity of 

the offence and in order to deter the accused from commission of same nature of 

offence in future, I am of the opinion to not to give the benefit of section 3/4 of 

the Probation of the Offenders Act 1958 to accused Madan Das. 

I have also heard accused Madan Das on the question of sentence.  



 

 

Keeping in view the nature and circumstances of the case, convict Madan 

Das is sentenced to simple imprisonment for one year and sentenced to pay fine 

of Rs. 1,000/- only i/d to S/I for 03 days for the offence committed u/s 379 IPC. 

The already undergone period in the jail by the accused shall be set off 

against the period of imprisonment imposed on the accused today.  

The seized articles be disposed of as per law in due course of time. 

A copy of the judgement be furnished to convict Madan Das free of cost. 

The judgment is delivered in the open Court in presence of the accused 

persons, under my hand and the seal of this court on this the 08th day of April, 

2016.  

 

 

 

 

 

 

(N.C.BHUYAN) 
   Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

Appendix:- 

 

1. Prosecution witnesses : 

PW-1  Sri Gakul Medhi 

PW 2 Sri Lankeswar Baishya 

PW 3 Sri Dharmeswar Deka 

PW4 Prafulla Chandra Nath 

PW5 Jogen Baishya 

PW6 Aniram Boro 

2. Defence witnesses : 

None   

3. Prosecution exhibit:  

Ext. 1 – FIR 

Ext. Seizure List 

Ext.3 Seizure List 

Ext. 4 Charge Sheet 

Ext. 5 Sketch Map 

4. Defence exhibit: 

None. 

5. Court Witness 

CW1 Nilajit Sarma 

6. Court Exhibit 

Ext. 6- Lorry challan bearing No. B-17170  of M/S Freight Carriers (India) Private 

Limited 

Ext. 7- Xerox copy of the license having the original photograph of Madan Das. 

 

 

    (N.C.BHUYAN) 
  Judicial Magistrate 1st Class  

        Udalguri 

 


